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Letter to a Designated Agency Ethics O fici al
dat ed Oct ober 29, 1999

Thi s responds to your | etter dated August 30, 1999, requesti ng our
advi ce on a matter affecting the post-CGvernnent enpl oynent of a forner
enpl oyee of [your agency]. This matter was di scussed wi th a nmenber of
ny staff during several tel ephone conversations with your officein May
1999. In our previous oral advice, we advi sed your office that [the
former enpl oyee] may be precl uded fromnaki ng certai n comruni cati ons
relating [a specific] contract. You are now requesting a formal
response fromthe O fice of Government Ethics (OGE). After careful
review, we have determ ned that an informal rather than a fornal
opinionis appropriateinthis case. As discussed below, [the former
enpl oyee] is prohibited by 18 U.S. C. §8 207(a)(1) fromengaging in
certain post-enploynent activities involving the contract.

BACKGROUND

On January 2, 1999, [the former enpl oyee] retired fromFeder al
servi ce under [an agency/ bureau] FY99 Buy Qut Plan.® Prior toretiring,
[the former enpl oyee] served as the | ead contract specialist in[the
bureau] Procurement O fice s Support Ofice. She was also the
Contracting Oficer for [a] $70 mIlion contract. [Conpany A]
substantially conpl eted the construction project in 1994. As the
Contracting O ficer for the contract, [the fornmer enpl oyee] was
personal |y and substantially i nvol ved i n adm ni stering the contract,
i ncluding the resol ution of [ Conpany A’ s] requests for equitable
adj ustnent, itscertifiedclains, andrelated litigation. However, the
contract generated a | arge vol une of cl ai ns whose resol uti on has becone
a [ bureau] managenment priority.

After retiring, [the former enpl oyee] request ed post - enpl oynent
advice from[the bureau s] O fice of Chief Counsel regarding her
proposed enpl oynent with [ Conpany B]. [ Conpany B] is [an agency]
contractor providing [the bureau] with “on-call” [technical] support.
Subsequent |y, we understand that [the bureau] referredthis natter to

! W do not address in this letter any post-enploynent
restrictions inposed by the terns of [the former enpl oyee’ s] buy-out
arrangenent with [the agency].
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your office. Inyour request |letter, you have asked OGE' s advi ce on
whet her [t he forner enpl oyee’ s] enpl oynent by [ Conpany B], i n support
of the contract clains litigationarisingfromthe contract, would
viol ate section 207(a)(1).

D1 scussi on

Briefly stated, section 207(a) (1) prohibits fornmer Gover nnent
enpl oyees fromconmmuni cating or appearingincertainmtters before a
current enpl oyee of a departnent, agency or Federal court, withthe
intent toinfluence, on behal f of any anot her person (except the United
States).? For this section to apply, [the former enployee’s]
conmuni cat i ons or appear ances nust be made on behal f of anot her person,
assum ng t hat each of the other el enents of the statute has ot herw se
been satisfied. You suggest that because [the agency] is hiring
[ Conpany B] to provide direct litigationsupport, the comruni cations
and appear ances of [ Conpany B s] enpl oyees woul d not be nmade on behal f
of anyone el se but rather on behalf of the United States. Moreover,
you i nply that [the fornmer enpl oyee] has nointerest inthe contract
cl ai s ot her than supporting [the agency’s] interest inthe favorable
settl ement or defense of those clains.

As a general matter, a former enpl oyee makes a conmuni cati on on
behal f of another if, judging by all the circunstances, the forner
enpl oyee is engaging in the activity as a formal or informal
representative for the ot her person.?® Your facts clearly contenpl ate
that [the forner enpl oyee] woul d be acti ng as an enpl oyee of [ Conpany
B] i n her conmuni cations with [the agency]. As [Conpany B s] enpl oyee,
[the former enpl oyee] woul d be acti ng on behal f of or representing her
enpl oyer whi | e acconpl i shing her assi gned duties. Her assigned duties
woul d i ncl ude supporting [ Conpany B’ s] contractual obligationsto
provi de [t he agency] with consulting services. Accordingly, any
communi cati ons and appear ances she woul d be required to make to t he
Governnment woul d al so be made t o advance her enpl oyer’s busi ness
interests arising fromits consulting contract wth [the agency]. For

2 This section does not reach so-call ed “behind-the-scenes”
assi stance in connectionwth the representati on of anot her person.
See 5C F.R 8§ 2637.201(b)(6). Wenotethat while5C F. R § 2637. 201
technically relates tothe predecessor to current section 207(a)(1), we
are continuingtorely onits guidance pendi ng t he promnul gati on of a
new regul ati on, except in cases where the underlying statutory
provi si on has changed.

3 See OGE Informal Advisory Letter 97 x 9.
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this reason, we cannot say that [the former enpl oyee] shares an
identity of interestswith[the agency] or that her “sol e function” as
an enpl oyee of [ Conpany B] woul d be to support [the agency’ s] interest
in the contract clains.

Addi tionally, your letter seens to suggest that because [t he
agency] will benefit from[the former enpl oyee’ s] invol venent and
because her objectives are the sane as [the agency’ s] (i.e., the
resol uti on of the contract clains), her cormuni cati ons are therefore
made on behal f of the United States. Specifically, you stated that her
i nvol vement would “materially aid” [the agency] in resolving
“techni cal |y chal | engi ng and conpl ex” cl ai ns gener at ed by t he contract.
Your | etter stressed her factual know edge regardi ng the contract’s
performance and adm ni stration. However, the nere fact that the
Gover nment woul d benefit froma former enpl oyee’ s conmuni cati ons or
appear ances or because a person nay share t he sane obj ectives as t he
Governnment in a particular matter does not make that person’s
communi cati ons on behalf of the United States.?

Mor eover, your letter citesto an Ofice of Legal Counsel opinion
(ALCopi nion)®that you cl ai mshowed t hat sone conmuni - cati ons by f orner
enpl oyees to the Governnent may be permtted where there is no
“di vergence of interest” or “no adversarial aspect,” even when nmade on
behal f of a contractor andrelatingto a contract i nwhichaforner
enpl oyee was personal ly and substantially invol ved as a Gover nnent
enpl oyee.® For exanple, the OLC opinion noted that a person:

. who delivered finished material inatruck
to t he Gover nnent on behal f of a contractor was
not acting as an 'agent' in arepresentational
capacity, as contenpl ated by 8§ 207. Asimlarly
m ni sterial delivery or furni shing of scientific
data to a Governnent agency on behalf of a

4 See OGE I nformal Advisory Letters 97 x 9, 91 x 29 &89 x 5 and
O fice of Government Ethics, Sunmary of Post - Enpl oynent Restrictions of
18 U.S.C. 8§ 207 at 4 (Nov. 4, 1992).

5 See 2 Op. O L.C. 313 (1978).

6 Your letter al so mai ntai ned that contracts are “different” from
ot her types of particular matters i nvol ving specific partieslistedin
section 207. We do not view comuni cations relating to contracts
differently fromthose of ot her particular matters i nvol vi ng specific
parties enunmerated in section 207.
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contractor is |likew se outside the scope of
8§ 207.7

This Office has recogni zed t hat there are ci rcunst ances where
particul ar communi cati ons made by a f or mer Gover nment enpl oyee rel ati ng
toaparticular matter invol ving specific parties (such as a Gover nnent
contract) could fall outsidethe purviewof section 207.8 OGE s post -
enpl oynent regul ationitself provi des several exanpl es of these types
of communications that, in effect, lack the requisite “intent to
influence”®elenent. However, the difficulty inthese circunstances (as
inmplicitly recogni zed by the OLC opi ni on above) arises indraw ngthe
i ne between so-called “mnisterial” conmuni cations that may be
permtted fromthose comuni cati ons havi ng “at | east sone di ver gence or
potential divergence of views” that may be prohibited under sec-
tion 207(a)(1l). Inthisregard, the O.Copinion cited above cautioned
t hat even essentially routine or mnisterial comruni cations nmay i nvol ve
t he potential for i nproper i nfluence prohibited by section 207 and
noted that certain comrunications:

may be instinct with the nore subtle type of
influence that in our view, the statute
proscribes, equally with representati ons nade i n
nor e obvi ous adversari al situations (enphasis
added) . 0

W t hout nore specific information about the communi cati ons t hat
[the fornmer enpl oyee] woul d be expect ed t o make regardi ng t he contract,
we cannot specul ate on whet her a particul ar communi cati on of [the
former enpl oyee] coul d be considered “mnisterial.” Gventhe nature
of the reason for her invol vement (i.e., advising[the agency] onthe
resolutionof clainms andlitigationarisingfromthe contract with
[ Conpany A]), it seens highly unlikely that any of her comuni cati ons
woul d be of a non-substantive nature.

ConeLusl oN

7 See 2 Op. O L.C. 313, 317 (1978)

8 See OGE Informal Advisory Letters 81 x 35 & 82 x 1.
® See 5 C.F.R § 2637.201(b)(5).

10 See 2 Op. O L.C at 318.

4 OGE - 99 x 19



For the reasons stated above, it i s our opinionthat [the former
enpl oyee’ s] comuni cati ons woul d not be made on behal f of the United
States. Accordingly, she woul d be prohi bited fromparticipating as an
enpl oyee of [ Conpany B] in resolving disputes arising under the
contract in accordance with the guidance provi ded above.

Shoul d you need any addi ti onal information, do not hesitateto
call my O fice.

Si ncerely,

St ephen D. Potts
Di rect or
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